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• Neutral on legalization of marijuana
• Promote and defend

• Local opt in or out of marijuana businesses
• Local reasonable regulation

of time, place, and manner
of marijuana businesses

• Local tax options

AOC Position



Outline
Overview of:
• 1. Brief Oregon timeline
• 2. Brief overview:  Oregon medical marijuana laws
• 3. Brief overview:  Oregon recreational marijuana laws
• 4. Local control of marijuana businesses under Oregon law
• 5. Biggest challenges



1. Brief Oregon timeline



• 1973:  Legislature decriminalized PCS < 1 oz
• 1998:  Voters approved Measure 67 (Medical)
• 2005:  Legislature expanded OMMA
• 2013:  Legislature authorized dispensaries
• 2014:  Voters approved Measure 91 (Recreational)
• 2015:  Legislative rewrite (Round 1) 
• 2016:  Legislative rewrite (Round 2)
• 2017:  Legislative rewrite (Round 3)

Key Oregon Marijuana Laws



2. Brief overview:
Oregon medical 
marijuana laws



• A patient with a qualifying condition and a 
recommendation from their attending 
physician can get a OMMP card from OHA
• That person becomes a “cardholder”

Patients



• A cardholder can possess:
• 6 mature plants;
• 12 immature plants; and
• 24 ounces (1½ pounds) of usable marijuana

• A cardholder is exempted from the state 
criminal laws relating to marijuana so long as 
they are in compliance with OMMA

Cardholders



• A cardholder can also have a designated 
caregiver
• The caregiver gets a card too
• The caregiver can possess the marijuana 

for the patient, and assist in its use

Designated Caregivers



• A cardholder may grow for themselves, or 
register a grower
• Only one grow site per patient
• Up to four patients per grower
• Reimbursement of expenses

Designated Growers



• Multiple growers/caregivers at single location

“Card Stacking”



Dispensaries



• No use in public view
• No growing in public view
• DUII law still applies

Other OMMA Limits



3. Brief overview:
Oregon recreational 

marijuana laws



Two Primary Components

• A. Personal Allowance
• B. Retail Regulation and Taxation 



• A. Personal allowance (over 21)
• Per household

• 8 ounces dried flowers/leaves
• 4 plants
• 16 ounces homemade solids
• 72 ounces homemade liquids
• 16 ounces homemade concentrates

• Outside household
• 1 ounce

Possession



• A. Personal allowance (over 21)
• Share with another (over 21) for no consideration

• 1 ounce homegrown dried flowers/leaves
• 16 ounces homemade solids
• 72 ounces homemade liquids
• 16 ounces homemade concentrates

Sharing Homemade Products



• No consumption in public
• No visibility from public place
• DUII law still applies

Other Limits



• B. Retail regulation and taxation
• Business licensing and regulation

Regulation of Marijuana Businesses



• B. Retail regulation and taxation
• Taxation of retail sales

• 25 percent
• “Early Start” sales

• 17 percent
• OLCC Retail shops
• Plus 3 percent local option

• Medical is exempt

Taxation



• B. Retail regulation and taxation
• Taxation of retail sales

• How much?

• $70,263,897 for FY 2016-2017
(July 1, 2016 to June 30, 2017)

Taxation

Source:  Oregon Department of Revenue (2017)



Distribution of Net Revenue

• 40 percent to schools
• 25 percent for substance abuse treatment and 

prevention services
• 15 percent to the Oregon State Police
• 10 percent to counties, and 10 percent to cities

• Collected before July 1, 2017
• Distributed based on population

• Collected after July 1, 2017: 
• Distributed based on sub-formula
• Opt in counties and cities only



Miscellaneous

• Measure 91 did not impact:
• The rights of employers

• Emerald Steel v BOLI
• The rights of landlords
• The Oregon Medical Marijuana Act

• But not really



4. Local control of 
marijuana businesses 

under Oregon law



Three Local Issues

• a. Local opt in/out
• b. Local regulations
• c. Local taxation



a. Local Opt In/Out

• Subject categories of marijuana businesses
• OLCC licensed

• Producers
• Processors
• Wholesalers
• Retailers

• OHA registered
• Processors
• Dispensaries
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Measure 91 Election Results
Yes = 847,865 (56%) No = 663,346 (44%)



Measure 91 Election Results
• Baker 59.47% No
• Benton 60.49% Yes
• Clackamas 52.12% Yes
• Clatsop 56.47% Yes
• Columbia 53.43% Yes
• Coos 53.55% Yes
• Crook 58.85% No
• Curry 57.08% Yes
• Deschutes 51.86% Yes
• Douglas 54.51% No
• Gilliam 59.12% No
• Grant 64.80% No
• Harney 65.72% No
• Hood River 57.64% Yes
• Jackson 53.37% Yes
• Jefferson 56.28% No
• Josephine 50.0003%* No
• Klamath 56.12% No

Source:  Oregon Secretary of State, Elections Division

• Lake 61.86% No
• Lane 60.65% Yes
• Lincoln 61.98% Yes
• Linn 52.74% No
• Malheur 68.72% No
• Marion 51.56% No
• Morrow 65.98% No
• Multnomah               71.38% Yes
• Polk 52.25% No
• Sherman 61.45% No
• Tillamook 55.43% Yes
• Umatilla 62.80% No
• Union 59.04% No
• Wallowa 61.16% No
• Wasco 51.02% No
• Washington 55.40% Yes
• Wheeler 65.53% No
• Yamhill 50.008%** No

* Difference of 2 votes    ** Difference of 60 votes
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Measure 91 Election Results and HB 3400 Opt Out Options
HB 3400 § 134 counties (local election required):         Yes  and        No (less than 55%)
HB 3400 §§ 133/134 counties:        No (55% and above)



• 7 statewide ballot measures
• 337 local ballot measures

• 184 of 337 were local marijuana ballot measures

Election on November 8, 2016



• 61 counties and cities (73 Measures)
• 6 counties (13 measures)

• 3 voted to allow (4 measures)
• 55 cities (60 measures)

• 24 voted to allow (25 measures)

Allowing Marijuana Businesses
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Local Control of Marijuana Businesses in Oregon Counties
Opt out         Opt out through election          Opt out of retail only through election
Opt out subjected to referendum, but referendum failed
TPM or TPM in process          No action thus far
Opt in through election

Updated 12/14/2016



• Opt Out
• Lead cases

• City of Cave Junction v State of Oregon
(“Cave Junction I”)

• Providing All Patients Access v
City of Cave Junction
(“Cave Junction II”)

• Issues:
• 1. Does state law preempt local opt out of marijuana 

businesses (other than through state statute paths)? 
• 2. If so, does federal law, in turn, preempt?

Another Opt Out Path?



Issue 1.  Home Rule in Oregon

• Dillon’s Rule
• “Show me where I can”

• Home Rule
• “Show me where I can’t”



Issue 1. Key Home Rule Cases

• LaGrande/Astoria
• LaGrande/Astoria v PERB, 281 Or 137, 576 P2d 1204, aff’d on reh’g 284 Or 173, 

586 P2d 765 (1978)

• Haley v Troutdale
• State ex rel Haley v City of Troutdale, 281 Or 203, 576 P2d 1238 (1978)

• Gunderson
• Gunderson LLC v City of Portland, 352 Or 648, 658-59, 290 P3d 803 (2012)

• City of Phoenix
• Rogue Valley Sewer Services v City of Phoenix, 357 Or 437, 353 P3d 581 (2015)

• GTE v PUC
• GTE v PUC, 179 Or App 46, 39 P3d 201, rev den, 334 Or 492 (2002)



Issue 2. Key Supremacy Clause Cases

• Emerald Steel
• Emerald Steel Fabricators v BOLI,

348 Or 159, 230 P3d 518 (2010)

• Willis v Winters
• Willis v Winters, 

350 Or 299, 253 P3d 1059 (2011)

• Ter Beek
• Ter Beek v City of Wyoming,

495 Mich 1, 846 NW2d 531 (2014) 



• 1. Cave Junction I
• LOC/AOC prevailed in trial court

• State law does not preempt (case # 14CV0588)
• On appeal to the Oregon Court of Appeals

• Briefing and argument complete (case # A158118)

• 2. Cave Junction II
• City/LOC/AOC prevailed in trial court

• Federal law preempts any state preemption
(case # 14CV1246) 

• Appealed to the Oregon Court of Appeals (case # A160044)
• Dismissed as moot

Status of Cave Junction Cases



b. Local Regulations

• Land use and zoning
• 36 counties with 36 different land use plans
• LUCS required for all OLCC producer, processor, 

wholesaler, and retailer licenses,
except small canopy producers

• Local time, place and manner regulations
• Supplement to state laws and rules



Time Place and Manner Regulations

• “Reasonable” TPM over seven categories of state 
licensed or registered marijuana businesses:
• Producers
• Processors
• Wholesalers
• Retailers
• Designated growers
• Processors
• Dispensaries



• TPM / Land Use
• Lead case:

• Diesel v Jackson County, 
284 Or App 301 (2017)

• Issue:
• Whether prohibition

of commercial growing
in RR zone is “reasonable”

• LUBA:  It’s reasonable
• Oregon Court of Appeals:  It’s reasonable

What’s Reasonable?



c. Local Taxation

• Up to 3% supplemental local tax on sales
• Medical products exempt
• Must hold local election - general election 

(November of even-numbered year)



• 7 statewide ballot measures
• 337 local ballot measures

• 184 of 337 were local marijuana ballot measures

Election on November 8, 2016



• 111 counties and cities
• 11 counties
• 100 cities

• All 111 passed
• Most by significant margins

Local Retail Marijuana Tax
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Marijuana Local Option Tax in Oregon Counties
3% local option marijuana tax passed November 8, 2016               

Updated 11/10/2016



5. Biggest challenges



They are quite diverse

Girl scout sells cookies outside Portland 
pot shop: 'It's not against the rules'



These is just my short list

In no particular order (and they are all interrelated):
• a. Federal-State Conflict

• Prohibition
• Leakage
• Banking and income taxation
• RICO

• b. Local regulation and NIMBY
• c. Youth usage
• d. DUII
• e. Homemade BHO
• f. State agency challenges
• g. State and local law enforcement resources



• A unique policy arena
• As compared to post-prohibition

Prohibition



Prior to November 8 Election

23 states plus DC



• Added 3 new medical states (and expanded 1 existing)
• Arkansas Issue 6 Yes 53%
• Florida  Amendment 2 Yes 71%
• Montana Initiative 182 (expansion) Yes 58%
• North Dakota Measure 5 Yes 64%

• Added 4 recreational states (each already allowed medical)
• Arizona Proposition 205 No 51%
• California Proposition 64 Yes 57%
• Maine Question 1 Yes 50.26%
• Massachusetts Question 4 Yes 54%
• Nevada Question 2 Yes 54%

November 8 Marijuana Elections



What does it all mean?
• Getting out my Dragon Ball  .  .  .  uh, I mean Crystal Ball  .  .  .

3,000 grams of pure cannabis extract measuring up to 99% THC.  Approximate value = $150,000.

https://www.leafly.com/news/strains-products/in-photos-these-dragon-balls-contain-3000-grams-of-pure-cannabis
http://www.guys.nl/dragon-balls-thc-kosten/


What does it all mean?



What does it all mean?



The Feds and Oregon

http://www.oregonlive.com/marijuana/index.ssf/2017/03/oregon_a_top_source_for_black.html

The Oregonian
Oregon remains a top source for black 
market pot, state police report says
March 18, 2017
By Noelle Crombie

Marijuana legalization has done little to change 
Oregon's longstanding reputation as a leading black 
market exporter of premium cannabis, state police say 
in a new analysis obtained by The 
Oregonian/OregonLive.

The report offers an unvarnished view of both legal 
and illegal marijuana production in Oregon at a time of 
uncertainty for marijuana policy nationally.

http://www.oregonlive.com/marijuana/index.ssf/2017/03/oregon_a_top_source_for_black.html


• Black market
• Intrastate and interstate

• Grows
• Diversion
• Illegal grows/illegal

Leakage



The Feds and Oregon

http://www.oregonlive.com/marijuana/index.ssf/2017/06/oregons_top_federal_prosecutor.html

The Oregonian

Oregon defends legal marijuana market to feds
June 12, 2017
By Noelle Crombie

High-level state officials met recently with the U.S. 
attorney for Oregon to defend the state's efforts to 
regulate marijuana in a state notorious for black 
market trafficking.

The session, disclosed publicly Monday, took place 
as the Trump administration re-examines the 
federal government's approach to marijuana 
enforcement.

http://www.oregonlive.com/marijuana/index.ssf/2017/06/oregons_top_federal_prosecutor.html


The Feds and Oregon

http://www.opb.org/radio/programs/thinkoutloud/segment/kicker-immigration-legal-help-in-euguene-god-squad/

Think Out Loud
Fixing Oregon’s black market marijuana problems
August 23, 2017

Gov. Kate Brown has been exchanging letters with U.S. 
Attorney General Jeff Sessions about Oregon’s marijuana 
market. 

Rob Bovett, legal counsel for the Association of Oregon 
Counties, who has been involved in crafting Oregon’s legal 
policies around marijuana, joins us to explain what the 
state is doing to make sure cannabis grown for the medical 
market doesn’t make its way onto the black market.

http://www.opb.org/radio/programs/thinkoutloud/segment/kicker-immigration-legal-help-in-euguene-god-squad/


Oregon

http://www.oregonlive.com/marijuana/index.ssf/2017/08/huff_puff_pass_ags_pot_fury_no.html

The Oregonian
Huff, puff, pass? AG's pot fury not echoed by task force
August 4, 2017
By Associated Press

WASHINGTON -- The betting was that law-and-order
Attorney General Jeff Sessions would come out against the
legalized marijuana industry with guns blazing. But the task
force Sessions assembled to find the best legal strategy is
giving him no ammunition, according to documents
obtained by The Associated Press.

The Task Force on Crime Reduction and Public Safety, a group
of prosecutors and federal law enforcement officials, has come
up with no new policy recommendations to advance the attorney general's aggressively anti-marijuana views. 
The group's report largely reiterates the current Justice Department policy on marijuana.

http://www.oregonlive.com/marijuana/index.ssf/2017/08/huff_puff_pass_ags_pot_fury_no.html


Banking and Income Taxation



• RICO Cases
• Racketeer Influenced and Corrupt Organizations Act

18 USC §§ 1961-1968
• Enacted in 1970 as Title IX of the

Organized Crime Control Act of 1970
• Criminal

– Including forfeiture
• Civil

– Injunctive relief
– Treble damages
– Attorney fees

RICO



• RICO Cases - Example
• New Vision Hotels v Medical Marijuana of the Rockies

15-cv-350 (D Colo, Feb 19, 2015)
• Plaintiff:  Owns Holiday Inn, Frisco, Colorado
• Defendants:  Owners of Summit Marijuana

dispensary planning to open retail, and
business partners (property owner, construction
contractor, bank, bonding company, accountant)

Colorado



Colorado



Oregon

http://www.oregonlive.com/today/index.ssf/2017/06/neighbors_in_colorado_can_sue.html

The Oregonian

Neighbors in Colorado can sue pot grower for 
stinky smells, federal appeals court rules
June 7, 2017
By Associated Press

DENVER -- A pot farm's neighbor can sue them for smells and 
other nuisances that could harm their property values, a federal 
appeals court ruled Wednesday.

The 10th U.S. Circuit Court of Appeals ruling revives a lawsuit 
between a Colorado horse farm and a neighboring marijuana-
growing warehouse.

http://www.oregonlive.com/today/index.ssf/2017/06/neighbors_in_colorado_can_sue.html


In Oregon?



Oregon

http://www.oregonlive.com/pacific-northwest-news/index.ssf/2017/07/beavercreek_couple_files_racke.html

The Oregonian
Beavercreek property owners file 
racketeering suit against neighbors 
growing marijuana
July 5, 2017
By Maxine Bernstein

Two Beavercreek property owners are relying on a federal law 
usually reserved to fight organized crime to sue their neighbors, 
contending the people next door are engaged in racketeering by 
producing and selling marijuana.

Rachel McCart and Erin McCart, who own about 11 acres of 
fenced pastures and woodland off South Highland Crest Drive, say 
the operation harms their quality of life and diminishes the value 
of their land.

http://www.oregonlive.com/pacific-northwest-news/index.ssf/2017/07/beavercreek_couple_files_racke.html


• Opt in/out
• TPM

• Land use

b. Local Regulation and NIMBY



c. Youth Usage



d. DUII



e. Homemade BHO



e. Homemade BHO

http://www.oregonlive.com/opinion/index.ssf/2017/08/state_should_take_stronger_ste.html

The Oregonian
Editorial:  State should take stronger steps to curb illegal hash-oil labs
August 31, 2017
By Oregonian Editorial Board

Unfortunately, state officials haven't shown the same matter-of-fact mentality in responding to one of the 
most threatening side effects: The rise of butane hash oil manufacturing by unlicensed processors. 

Oregon has been showing the nation just how normal 
life with legalized recreational marijuana can be. Voters 
overwhelmingly approved legalization in 2014. A 
bipartisan legislative committee translated that vision 
into a framework. And the state can now proudly point 
to a booming industry that generates tens of millions of 
dollars in taxes and thousands of jobs.

http://www.oregonlive.com/opinion/index.ssf/2017/08/state_should_take_stronger_ste.html


• Regulation
• Enforcement

f. State agency challenges



g. State and local law enforcement resources



g. State and local law enforcement resources

http://www.oregon.gov/olcc/docs/news/news_releases/2017/nr_09_12_17_OSPShare.pdf

http://www.oregon.gov/olcc/docs/news/news_releases/2017/nr_09_12_17_OSPShare.pdf


AOC Marijuana Publications
http://oregoncounties.org/news/publications/marijuana/

http://oregoncounties.org/news/publications/marijuana/


Questions?
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